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costs, soon surpass the one-time efficiency improvements from removmg an
allocative distortion.

5.6 These concerns regarding innovation and dynamic efficiency are especially
important in ttle telecommunications sector in the present day. The
telecommunications industry is mark.ed by an e~losive rate of innovation and
change wortdw'de. This is led by the emergence of new and extremely valuable
technologies - inclUding radio-based technologies, fiber optics and digital eledTonics
- which in tum are dramatically reducing costs, making new services available, and
radically shifting the economics of the industry.22 T.communications services and
technologies are an offer today which were not considered possible just a few years
ago. This is also resutting in the convergence of many formerty distinct industries,
including telecommunications, computing, and entertainment

5.7 These developments make it val that proceu.. for introducing change in the
industry, in as efficient a manner as possible, .re allowed to take effect. The pace
of innovation in telecommunicnons is very J1Ipid and there a,. potentially very large
gains from dynamic and aUocative efficiency.

Influence of a dominant incumbent on innovation

5.8 The impact of a dominant incumbent, which can distort the timing, di,.ctian and
structure of the evolution of the industry I can have a significant adverse impact on
welfare, and in particular consumer welfare. Tec:hnological innovation is
endogenous and highly pd1 dependent Each step is shaped by the capabilities
and infrastructure already in existence. Thus, the potential welfare gains from
innovation are highly sensitive to the current market structure.

5.9 This is especially worrisome in New Z.~and, because Telecom's history makes it
less likely that it will focus adequately on the opportunities p....nted by the new
innovations affecting the industry. The incumbent, with large investments in the
existing network. configured consistent with its former monopoly franchise, is likely to
innovate in ways which protect its existing assets, service or product mar1(ets or
perpetuate existing rents, rather than seek new services and mantets. Its market
position arises as the successor to the fonner government monopoty franchise. and
it h8S little experience of an environment based an competition and market-oriented
innovation. The dominant incumbent can dictate access tenns, and this allows it to
detennine the pace and direction of innovation. This ntduces opportunities for

. innovation by other firms, who would otherwise would have the freedom to chose
areas with greatest market potential.

5.10 The endogeneity of such innovation implies that, where there is dominance. even
apparent natural monopoly characteristics, such as positive returns to scale and
economies of scope, may be a reflection of the dominant finn's technotogical path,
and its search to reinforce the value of its existing position, rather than being
efficiency enhancing. This is a major issue because. given its relative size, the

22 Rosston and Teec:e (1993); THee (1994).
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incumbent's investment decisions will dominate total investment in tne
telecommunications industry.

5.11 . This is not to say tnat it should be an objective of policy to control monopoly power
or eliminate monopoly rents per se. Some element of monopoly power is a
necessary passing pha.. in the process of technological innovation, to act as tne
spur to tuture innovdon:

Wh. W'8 hew got to ...,n is 1hat Ute (........Ie~ or unit of control] has come
to be the molt paMlful 119M of (.......me) pragrIII and in particular of the long-run
.,.naien of _, output ... in.1tIiI~ PIf'-t camPltition is not only impossible but
infenor. and has no tide to being Nt up •.a model of ideal etftciency.

InCleed 1M ,..,.nia' ,... of cr-.tiw a-udian iI oontinudy sweeping lWlIy entrenctled
monopoly power tMt IIPI)IerecI 10 ..". until a MW inncMItion consigned it to the
srnp_p of~. TIwt is pnM:iMly why the ,...,..1g. is such a crltiClilly important
economic farce.a

5.12 What is nMded to ensure the etrident combination of competition and innovation is
entry. The mere threat of entry will not provide the mechanism of dynamic
competition, which requires that ftrms continUlllly~ via innovation and
interact with _en other in the market pIIlce. This is a process of seeking out
innov.ons, and developing and introducing new services, to achieve competitive
advantage. This dynamic requi.... entry itMlf, which will:

... pnMH ctisc:iptine over pne., ensure tI'MIt HM~ a,.· pnMded wner. demand ailts,
provide inCllntiYes to raiH .wee quality and provide incentiwl to introduce new
technologies.z,

5.13 This caffs for multilateral competition ~en a number of innovative and
teChnologically .I.rt firms. Competition between multiple sources of innovltion
provides the necessary variety of innovation from inside and outside the industry;
the volume of resources to invest in new services; and the 'high powered' incentives
to compete by innovnon:

WheN, for one~ or en__, IociIty hal bien denied the IlCMintages of multiple
indeplndent approacMs to 8CMnCII teaMotogy, whiCh ftow MtunIIly from I boi. of
independent riYaltQUI ftnn., ....... atMys the .",.ch cftoMn ha turned out. after the
tact. to MYe major limitdona. And Iinoea~ had not bien d....opea to • point
where they could be tried in c:orn.-nson. th-. ,. bien lade in. A number of U.S. mifttary
R&D .rfDrtI sinee 1180 are IIriIcint ..".,... ~r pGMf' progmns .. another. The
tact is that in virtually ..,.,-y fteld where WIlt Mw Md rapid tlchnical adYIInce that has mtlt I

marUt tel! or it'll equiY116ent, WIlt Mw Md mu.... riYatrD.. 1OUfC* of MW tec:tmology.25

23 Rosenberg ('114). pege 53: the refeNnce is tel SChump«e(s "perennial gale of c:nMiW deltNction"
(Sctlum,*er. 1943. p.81).

24 ~tt (18i5).
25 Richard R. Netlon. "Why 00 Finns Differ. and How eo. It M.eter7 Strategic Management Journal,

'10112.61-74 (1991)
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5.14 This combination of competition and innovation, achieved through mari(et
processes, has the best chance of allowing this progress to unfold. Policy should
reflect this need for flexibility I rather than instituting more directive policy. This does
not imply. however, that it should be an objective of policy to manage technological
change:

Regu'-tors should not pretend to be able to predict the future lwei of systemn.s or the
VIability of a specific technology in something as cam,.... the ~hone netwont. Even
When the p.th of technological adoption is ct.r, the .n.ct of the policy maker is still often
uncertain... In an industry as cam_ as telecommunications, regUlators should not be
overconfident in their ability to °manage' technological change.a

Incentives for innovation

5.15 The challenge for relying on market processes in the case of tetecommunications is
that property rights are weak and poot1y defined.21 The incumbent is able to control
the terms of interconnection and hence to extrad the rents from innovation, or to
delay introduction until it hal an equivatent HMce avaiIabfe. The innovator is
unable to anert tts rights over the IWW service. This reduces the incentives to
innovate. Oftenc the innovator must rety on being first to introduce a new service to
be able to earn an adequate and temporary return. This is a renon why the
timeliness of interconnection is 10 important. To allow dynamic competition to take
ptace, policy needs to equalise the t.gaining power between entnlnt and
incumbent This is the es..nce of policy measures that aim to tevel the bargaining
power of the two parties to interconnection.

5.16 The innovator's inability to usert property rights to new MNices is eucerbated by
the fact that the tenns and conditions governing access indude much more than
price. Effective access includes pricing, timeliness, access to features and
functionality, quality, and standards. Th_ are all characteriltics of access which
detennine the ability of the entrant to operate efftcientJyI and hence determine the
performance of the sector. It is often difficult to identify the reilitionship between
each of the terms and the viability of an interconnection proposal, and hence may
be an effective way for the incumbent to obstruct the negotiating process.

5.17 There are atlO transaction costs difficulties of negotiating access, due to the
imbalance of bargaining power and the complexily of the issues involved. These
affect the introduction of new services which benent both networks, but for which
the costs and risks are bom asymmetrically. For exampfe, atthough the costs and
risks may be borne mainly by the entrant, the incumbent also benefits from an
expanded mar1<.et for complementary services, yet because of superior bargaining
power the incumbent may renegotiate access rates ex post if the service is
successful. Guarding against such risks increases the transaction costs of
negotiating and enforcing the contrad, and reduces incentives to innovate.a

26 Rosenberg (1994), p.22B.
27 Discussion Paper, p.2, para. 11; p.J04, para. 131.
28 Teece (1988).
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5.18 The complexity of the technological and commerci.l decisions involved in
interconnection are such that policy goals .re best .chieved by enhancing marKet
processes. Private negotiations are the most realistic way to combine the
motivation, timeliness, flexibility, and detai'ed information required to re.Ch
agreement, and to b.ck up the procesl by market competition.

5.19 It is apparent, however, that disputes over KCUS lenni in a market environment
are more or less inevitable in the telecommunications industryI given the continuing
need tor interconnection between complementary networtcs, the comp4exity of the
issues involved in interconnection, .nd the imbalalnce of balrgaining power in the
presence of. dominant incumbent Dispute. such as between Clear and Telecom.
and the m.ny negotiations dlflk:ulties experiencecl by WSouth in its dealings with
Telecom .re likely to be .......d time .,d again.

Interaon."'*lIion diIputeI in c:ompttitiw~ NgimII are ..most certainly I
fIct of l~. lit ... ClpMM of tlmpcnry ution INI"CInsI furtMr technical or commercilll
change in l.ayMmic indultry.-

5.20 It is pouible that such disputes will become more hquent and more complex as
further innovation take. place and more new ArVicM, wtIh new and varied
requirements J*ced on the incumbent network tor ac:ceu. Aile the competitive
consequences of interconnection may become more~g • the stnJeture of the
industry becomes more interrelated with those of other neighbouring industries.
This is likely to continue as long as there are significant imbalances in bargaining
power. .

5.21 Private negotiations and m.rket forces .... most effective in handling the issues
involved in access, but there needs to be controls to offset the etred of incumbent
market power. An appropriate policy vehicle is a dispute raoIution process which
can maximise the use of market negotiations and encourage the parties to seek a
mutually acceptable outcome.

Pofiey .hould be construeted to _ure thllt the -=tmoJ0tjc:81 pdI is I' fteIibIe I' possible.
that~ Ire chInnetled towwd those indtUtionI wtlich consiItIntIY provide large social
benefttII. Ind thIIt vilble economic opportun~ Ire lYIillble to those who push out tI'Ie
techn040giCiI frontier.30

Policy framewor1<

5.2.2 There is therefore • need to enhance and acc:8Ieme the develOpment of new
contractual arrangements to ensure the timely adoption of modem technology and
the delivery of enhanced Ht'Vices. Changes to the existing regime should aim to
support the operation of marttet forces in negotiating access, .nd correct for the
imbalance in bargaining power between the incumbent and the entrant The.e
changes should be designed and expeded to minimise the cost of distortions

29 ~It (1995). p.1S.
30 Rosenberg (19904). p.22S.
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created by the changes by emUlating processes tnat would be likely to occur
naturally were the telecommunications market truly competitive. They sho~ld also
be designed and expeded to reduce the transaction costs associated with the
current regime.

5.23 There is tremendous potentia' for growth and increued economic and social
welf.... stemming from developments in the telecommunications sedor. Achieving
the beneftts possible witt! .n .dv.nced network of networks will depend on the
application of compMition and innovnon. BenSoutn believes that policy needs to
emphasise flexibility .nd efficient entry. This will make maximum use of market
prote...., provide the discipline of the m.rket place .nd put primary reliance on
private negotiations to date""ine interconnection agreements. It provides for
muttiple sources of innovation, the comerstone of dynamic competition. This offers
the best option for maximising welfare and achieving the objectives of productive.
allocative .nd dyn.mic efficiency.
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6. 8ELLSOUTH'S POSmON

Enhancement of market proc..... to maximi.. welfare

......uuu."

6.1 It has been cJear1y demonstrated that ct'lange to the current regime is required to
achieve Govemment policy objectives of muimiling the telecommunication sector's
contribution to overall economic efftciency. The best approach is to provide
mec:hanisms to enhance marKet pn:K:HIeI and thereby promote marKet excnange
and private contracting among industry PIIrticipants.

6.2 The enhancement of marttet proceues to muimise VMtfarw should begin with the
~ of broad economic principfes fa guide c:ommercial negotiations and a
computsory and time-bound arbitral procea, supported by Ibengttlened disclosure
requirements:

• controls over condud will crate gruter welfllre than controls over
ownership

• light-handed regulation which emphasis.. refianee on market processes will
produce greater wattare than direct in18rventions

• reliance under 1M current regime on general competition law and existing
disclosure requirements has been demonstrated to have failed to constrain
anti-competitive behaviour by the dominant incumbent

• direct Govemment intervention in tne mafi(et processes for access to
complementary network services is inappropriate

• guiding principles will promote market exchange and private contracting
among industry participants and increase the effectiveness of any dispute
resolution process

• detailed industry-specific principles will not incruse certainty and will not
provide sufficient flexibility to accommodate an industry undergoing
transformation through competition and innovation

• a compulsory time-bound two-part arbitral process represents the best option
for dispute resolution where required

• snngthened disdosure will support market processes and enable redress
where appropriate

6.3 The evaluation of the options for change needs to weigh the potential costs of any
change against the undoubted benefits:
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...•ny nMel for ch.nge... requlres a careful ccnsid.rltion of VIInous .It.matives to ttle present
regIme in ttl. light of the Government's objectives [of th']"'"

...establishm.nt, impl.m.ntation and monitoring of legisllrtlVe frameworks for ttle fair and
efficIent conduct of business and the operatIon of mancets...S2

...the selection of tne prefemtd o¢ion will invotYe trading-off the risks of m.r1tet failure ag.inst
the risles of regUlatory failur.... 33

6.4 There are two types of costs which must be weighed ag.nst the potential benefits
from the introduction of new measures or the setedion of a particular alternative:

• the transaction costs associated "with the regime

• the COltS for distortions created by the regime

6.5 In examining the potential options for policy enhancement at the broadest level, the
options can ~ charKterised by two dimensions:

• controls over ownership

• controls over condud (pricing, terms and conditions, standards
adoptionlimplementation, numbering administration, etc.)

6.6 There are very significant disadvantages to implementing competition policy through
controls over ownership, particularty in such a potentially competitive and highly
dynamic industry such as telecommunications. State-owned firms tend to be poor
at maximising profits, controlling costs, meeting customers' needs adequately and
making efficient investment decisions because of the distorting e"ects of the
political process. Breaking up firms may forgo economies of scope and increase
transaction costs because of the need for arm's-length dealings.

In m.ny cales these (undesi,..b1ej side e1fec:ts (of sWte ownership] will be sufftci,ntIy I.rge to
rivIIl the welfare 10•• from unregullrtlCl monopoly power.Sol

6.7 There are two dimensions which characterise the options for control over conduct:

• the scope and prescription of the constraints, if any

• the nature of the !nstitution(s) through which the.. constraints are imposed

6.B Under the cutTent regime, the only effec:tive constraints on the behaviour of the
dominant incumbent is general competition 1M as invoked through the Courts. This

31 Minisay of Commerce and Trtelury. 'Regulation of Acceu to Vlfticdy-lntegrated Nlltural
Mon....•. Wellington, New Z...nd. 15 August 1185. ~rqraph 13. page 3.

32 Minisby of Commerce and T,...ury, 'Regulation of Access to Vertically-Integrated Nlrtural
Monopolies'. Wellington, New Z..'-nd. 15 August 1185. ~rqnapt'l2, pap 1.

33 Ministry of Commerce and Treasury, 'Regulation of~ to Vertically-lnttlgrllted Natural
Monopolies'. WlIJington, New I.-nd. 15 August 1_. pM'Igraph 177.~ 45.

34 Minidy of Commerce and T,...ury, 'Regulnon of Accea to Vertically-lntegrated N8tural
Monopolies', Wellington, New Zealand. 15 August 1895, pa,..g,..ph 5, Appendix C. page 79.
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li;ht-handed approach presumes that it is preferable to create incentives for maf1(et
participants to negotiate commercial solutions and I if necessary. have recourse to a
dispute resolution process than it is for a regulatory body to intervene directly.

6.09 Ught-handed regulation also recognises that in a competitive mantet information
eraates powerful incentives for action and attempts to erwate information flows in
order to limit information asymmetries which might either frustnlte direct negotiation
or undermine the potential for obtaining legal remedies. It reties on the regime
providing adequate remedies for dealing with the antk:ompetitive behaviour of
dominant finns.·

6.10 This approach minimises the extent of intervention on the basis that

... inClUItfY-spedftc ~Idon would inYotw high HminlltrltiYe COltS to ttle Gowmment (Le.,
ttle __on and com,liance COItI far IN industry):

,.. ....ce h8d c1emoe".-:I that~~ bod... WIfe not well
placed to take Qecisionl affecting commnallCtMtiel. Accordingly. there wu •
risk that regul8tOr or highly ~ptiw "N"" could introduce distortion into ttle
martc.c;

IN~ of a regulllllor wauId .we tM inOIntiYe on campeniel to resolve
comrnera.l i...,. (1Ud\ .. inWoonnection) thrDuth diNct negotiation. A regUlatory
body could be ptacecl underin~,~ to iIaNene.

this in tum could ,.utt in "reguilltofy cnep" - ruM tend to begIIt more rules.·

6.11 The Discuslion Paper IIptIy c:Nnc:terises the manner in which light-handed
regulation is intended tD opet_. in telecommunications:

[I}t wn anticipeted 1Mt peniel deliring ICCIIS...wouJd negatiatI their own terms and
conctitions, with, II I IUt reIOrt. tM ttlreat of lW:Ouru to ttl. courts and the ap,tication of 1tte
Commerce Act. .. (paragraph 127).

6.12 The advantages of an effective light-handed regulatory regime in
telecommunications are aeaMy very large:

• the pace of innovation in telecommunications is very ra,:Md and th.re are
potentiatty very large gains from dynamic and allccnye efficiency

•. disputes are mtJre or Ie.. inevitable and will become more frequent and
more complex as a resutt of the tnlnsformation of the industry 1t1rough
competition and innomon

• in a level negotidng ,-ying fietd, maft(et J*ticipants .. belt able tD
COl Ibad over the tMms and conditions, including pricing tor c:or'nf)tementary
network services to achieve efficiency and maximise social welfare

35 John Iilligraw, Secrlltary Dr JUItice. -rM R..utatory ErNil'QlitMl1f, RoundtabMt wtttI the Gawmment
Dr NM z-tand. Willington. NM¥ Zeeland. 13-15 Man:n 1•• ,... 47.

36 John~, SecNtlIry ofJ~. -n. RlluJ8tory ErNiranmlnt", Roundtable wtttI the Gcwemment
of Ntw Z.land, Watlington, New Z.'lnd. 13-15 March 1885, plt151.
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• a light-handed regime minimises transaction costs and maf1(et distortions

6.13 Alttlough the policy of light-handed regulation dearty represents the best option for
the telecommunications industry. the need for enhancement of the regime has also
been dearty demonstrated. The decision to rely on general competition law was
made on the basis that

The Commerce Act was considered Iutftciently rooust to constrain .nti-<:omp«jtive behaVIour
by tne domlnent party. Recourse to the Courts would be .Vlilabl. if companies failed to
reactl .greement tnrough commercial negatinon.

Telecom h.d provided public und..,.kings to the Gowmment of its intention to provide
interconnection on fair .nd reesonable terms:

T.....m'. propoMd ~cturin; wa conlidentd to prG\ride fanMl trlnspa,.m, .rm.....ngth
--no bltWMn VlriouI company ........ whiclh wauId ...auoe the company's 'bility to
discrimin•••pinst comptltitorw in intercanMc:tion .......,."ents; and

tne Government ......-wd the option of further r.gulation in the tMnt that tnis was requirecl.
The thr.-tof further regulation was Hen •• providing .n incentiw for the perti. to resolve
matters on • commercial balis rt .

6.14 Experience has shown, however, that recourse to litigation through the current
regime is too slow, too costJy and does not produce an outcome. It does not
adequately restrain anti-competitive behaviour by the dominant party. Although
recourse to the Courts is available, sucnrecourse in and of itself may serve to delay
competition and restrict its ambit or extent

Courts

6.15 The Courts are inappropriate to ad as the naguIatory institution for an access
regime. The Courts have shown themselves to be unwilling to impose the type of
solution reqUired to determine finally access disputes. As stated by Areeda3l

:

No court should impose • duty to dMJ that it cannot eplain or .dequately .nd reason.bly
supervise. The problem should be deemed irTWr1Wdi.ble by antitNst law when compulsory
Icceq requires the court to asume the dly-to-dlly controls characteristic of • regutmory
.gency.

6.16 Indeed, the problem faced by Courts in making access detenninations is highlighted
by the Clear v Telecom case. Throughout the litigation, the High Court, Court of
Appeal and Privy Council made detenninations concerning theoretical principles to
apply in determining access. At no stage did any of the Courts embrace the
prospect of making an actual order for access terms. Indeed, the difficulties of the
Courts doing so were noted. In its overallasessment of the Baumol-WilHg NIe, the
High Court stated that ((1992) 5 TCLR 186,217) it was unable to detennine whether
or not Telecom was cumantly .arning monopoly profits: •...we cannot take the

37 John Belgrave, Secrary of Justice. "The Regulfttry Emrironment", Roundtable with the Government
of New Zealand, Wellington. New Zeal.nd. 13-15 M.rch 1995. page 51.

38 Refer note 141 at page 90 of the Discussion Paper.
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ev1dence fur1her. This Court is not a ~ulatory agency-. Later, in considering
whether the margin offe,.d to Clear would prove to be too small to permit it to earn
a sufficient retum, the Court commented «1992) 5 TCLR 166, 217) that "that is not
a prosped that this Court can monitor".

6.17 The unwillingness of Courts to make the types of order raquired fer access disputes
is unlikefy to be overcome in the nur term. The probtem the Courts have is a
traditional one. The Courts perceive their role as being to appty specific laws to
speciftc fIIdI giving a resutt that is certain and spectftc:, and which can be framed
within traditional • remecIes of damages and equitable orders such as
injunctions. The difftculties invotv.d in access disputes do not I.nd themselves to
that form of lOfution.

6.18 In that c:au, .... tunctamentaI requirement to MY, a regut8tory inltitution able and
wilin; to impoM an ~11IItII range of lOIutions to an accns dilpute will remove
the Courts • an~ contender.

6.19 Tetecom hu not provided in*t:Onnection on ,.. and rusonabie terms except
under du,... and when a great deal of prnan hal been brought to bear. It is
naive to~ such an und.rtaking to tIIke pnteedence over proftt maximisation.

6.20 Furthermore, TeI.com hal movecl away from~ arm'l-Ien;th dealings
betwe.n various company operations. ",.. .. no etrective conltnlints on its
aDitity to diaaimt'" against c:ompetitoC'$ in interconnection arrangem.nts, not least
because of the options open to competitors.

6.21 The option of Part IV regulation has not proved a credibte threat and has not
provid.d sufficient incentive for the parties to resolve matters on a commercial
basis. This policy is ineff.ctiv. at praent and Iik.1y to become less so w;th the
changing poItical landscape. Furthermore, it appears inconsistent with the Iight­
handed approaen.

The t:Ommuft/clltion of policy via detailed Government statements

6.22 Direct Government intervention in market excttan;e and private contracting or the
dilpute ~ution process through communicating detaHed statements of policy to
the ragulft)ry institution is inappropriat.. Most importantly, the use of such powers
undermines New Zealand's fight..handed AtgutatOfy ,.gime; and it does so in a
manner which is highly YUtnerabfe to influence and not sUbject to the same
protections as formal IagiI&8tiYe proc:asses.

6.23 The ....nce of New Zealand's light..hIInded ntgutatory regime relies upon private
negotiations between competitors subject to:

• the existing competition policy regime

• information discIosu... regulations
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• the threat of further regulation if mar1(et dominance is abused

• the provision of strong and personal intervention by Ministers and the Prime
Minister to pressure the parties to arrive at a settlement

6.24 While an appropriate regime for access requirws supplementary elements (as
oU1Jined above), neverthejess the regime which is adopted must be such that all
Govemment intervention, such .s the intervention which has recenUy characterised
the present regime, should be elimin.ted.

6.25 The most important .spect of the light-handed regulatory ~ime is predictability
conceming the relev.nt rules and principles which apply to determining access.
Any .bility to alter those rules undermines that p...dictability, .nd undermines
confidence in the access regime. In .ddition, the 'ight-handed8 .pproach puts
prim.ry ...Ii.nce upon priv8te negoti.tions. Government intervention cuts at the
heart of this element of the ntgime.

6.26 The most disturbing aspect of Govemment intervention lies in its wlnerability to
outside influence. This wlnerability is diminished if the Govemment is required to
use pani.mentary procedures before intervening in the .ccess ...gime.
Paniamentary procedures subject the Government to public scrutiny and
accountability. However, the use of Govemment statements pursuant to a power
such as section 26 of the Commerce Ad is not subject to the same scrutiny nor
accountability. The ....utt is that GOYemment can be subject to lobbying and
pressure may be exerted for the Government to alter the rules midway through an
access negotiation. This is a highly undesirable situation.

6.27 Furthermore, to the extent to which the Govemment sought to exercise its powers in
a balanced and careful manner, it w;U necessitate submissions by all interested
parties. The prep.ration and consideration of submissions involves considerable
effort, cost and time.

6.28 BellSouth submits that once the improved access regime is in place. the
Govemment should observe the outcome of the process before making .ny further
changes. If further changes .... shown to be necessary (which, in view of the
current trIInsitory phase of the tejecommunications sedor, is likely), the Govemment
should implement the changes through normal legwative processes which are
transparent, and sU~d to public scrutiny .nd accountability. At that time, the
changes may involve prescribing additional principles for the determination of
access terms and conditions. Experience with the improved access regime
proposed by BellSouth will determine the necessity for any further changes.

The weight to be put on section 26-type policy statements

6.29 For the reasons outlined above, BeIlSouth submits that the regulatory institution
should only be required to 8have regard t08any section 26-type policy statements.
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6.30 The degree of weight which the regulatory institution is required to put on the
statement is likely to affect the style of poticy statement made. If the regulatory
institution is required to comply with the policy statement, there will be an increased
temptation for the policy statement to be prescriptive in nature. In that way, the
person making the policy statement is able to exercise greater control over the
decision-making process.

6.31 If, on the other hand, the ~latcry institution is only requi..-d to "have regard to­
the poticy statement, the policy ....".,. is I~ to be more general and directed
towIIrd policy in nature. This accords better with the New Zealand -light handed­
regulatory 8J)proach, and tne general 8J)proach to access advocated in these
Submissions.

6.32 Again, such an a~ch preserves the independence of the private negotiations of
the parties, and the dty of the NgLMdDry inIIIIuIion to asess the competing
&pprollches of the parties within the broIIcIer poley fIwnework. VVhile the regulatory .
institution may haye regard to the policy .-aments made by the Govemment, it is
better ... to ..... the competing in...... involved in the access detennination
and give full effect to the proposed broad legislative principtu.

6.33 Those broad principles are, by their nature. PIIrM10Unt in any access determination.
and should override any inconsistent policy statement.

6.34 It is imer-ting to obMrYe that the r.,ort by the Hilmer Committee recommended
that. when dadaring an ...."..1 faciMy under the proposed Australian access
regime, the Ministltr making the ded....., should also specify the pricing principles
goyeming access to the facility and other policy cansidenItions goyerning access.
That recommendation was not adopted in the final access regime in Part iliA of the
Trade Practices Act. Instead, the Minilt8r's diacrlticn is limited to the decision
whether or not to declare the ....nti.1 faciItty for .ccess. The legislative policy
guidelines governing access are only invoked if the parties are unable to negotiate
access and the matter comes before the Australian Competition and Consumer
Commission for arbitration.

6.35 It has become dear that it was at best optimistic and at worst naive to exped that
effectiye market processes for man.te~ and priv8ta contracting would
deyelop wi1hout some restraint on the conc:tuct of the dominant incumbent. For most
terms and conditions, ~e particular application of the Commerce Ad has not been
tested se the parties· leg.1 rights are iargeiy undeftned. A dominant incumbent
could Hek to tnt the limits of wtIat is lawful with respect to all of th..e terms and
conditions, wi1h consequent loss of welfare.

SUstliMd ~n...will. CMr time, ....ap I baiy of preoecIentI which deftnes wIttl
incr..ing degr.. of precision, the terms Ind condttionl tNt the [dominllnt incumbent} must
offer... (_0 ~lIy] the ,..me witl be defined IUfftcienUy 10 that uncertainty wUl no longer
hinder ..eement...[T]his "",tit tIke meny ~" n caet rr-nY millions of dollars. In the
m.llti". conau~ Ire denied the beMfttI of cornpMitian.•

39 Ministry of Commerce Ind Tr••ury, "Regulltion of Acceu to Vetticalty-tntegrltec:l NltUral
Monopolies", Wellington, New Z..land, 15 August 1i85, piragraph 135, PIte 35.
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6.36 It is clear that some constraints on conduct of the dominant incumbent can yield
significant net benefits and maximise welfare through competition and innovation.
Broad. geneflll economic principles should be established to enhance marKet
processes and provide the enectiveness of any dispute resolution process:

• in the absence of any guidelines, too much reliance is placed on the dispute
resolution process

• to the extent that principles clarify for industry participants what their rights
are, this will limit reliance on the dispute resolution process and enhance
marKet processes

• detailed industry-specific principles which are sufficiently flexible cannot be
enectively articulated or enforced

• broad principles are consistent with maintaining the maximum flexibility for
industry participants to reach their own agreement

• broad principles can be estllblished through legislation, avoiding the danger
of vulnerability to influence and lobbying inherent in more detailed principles

6.37 It is not possible to establish a set of detailed proscriptions and prescriptions which
eliminate the possibility that the dominant incumbent can thwart efficient and
innovative entry. The universe of potentially effective anti-competitive actions is
simply too large. No legislation, even with supplemental pronouncements of
Govemment policy, could possibly encompass this universe of potentially abusive
conduct with respect to interconnection negotiations and contractual performance.

6.38 Furthermore, even if all possibfe abuses could be defined and rules specified, it is
unlikely that the abuses could be effectively detected in light of the lack of
experience with any industry-specific regulator or body or industry-specific judicial
precedent and the information asymmetries present

6.39 The principles to be applied must therefore respond to a variety of changing and
complex situations. The marKet participants have the grutlst opportunity and
desire to identify all relevant principles which should be apptied in negotiating an
agreement Govemment. its advisers and even industry economists are less likely
to know the appropriate solution or principles to be applied to meet all situations.

6.40 Broad principles should be adopted for four key reasons:

• broad principles give maximum flexibility to marKet participants to reach their
own agreements. without intervention
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• the increase in certainty provided by detailed principles is likely to be limited
because even detailed principles require a~~Clltion to fads and evidence
and, in telecommunications, the facts will in themselves be complex

• if greater detail were sought to remove uncertainty, the risk of error or
inappropriateness of the principtes inae.ses with a corresponding increase
in the risk of regulatory failure

• broad principles clarify the essential aim of Govemment policy and provide a
framework for negotiation, while maintaining ftexibility to enable the optimum
outcome

6.41 It is therefore of fundamental imporwnce that these principles should be:

• consistent with the oveniding principles in the Commerce Ad

• broad and nonprescriptive

• suitable for applicdon to disputes in the tetecommunications industry

6.42 The aims of the broad principles should be limited to:

• clarifying the essential aims of Govemrnent policy

• providing a frIImework for negotiation

• maintaining flexibility to enable a superior outcome

Need for arbru-I process to enhance market processes

6.43 Although establishing clear gUiding principles will enhance martet processes there
will still, inevitably, be disputes. Th.... is therefore a need for a dispute resolution
process which is more timely and cost-effective than recourse to the Courts and
which can produce an effective outcome.

6.44 There Ire four key fadors which need to be taken into Iccount in evaluating the
options for a dispute resolution process:

• cost and delay of making decisions and taking action

• the range of solutions that can be imposed

• vulnerability to influence

• access to technical expertise
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6.45 The best options for dispute resolution about the terms and conditions, induding
priang, for access to complementary netwof1( services in the telecommunications
industry is an arbitral process:

• general competition law invoked through the Courts has been demonstrated
to have failed, taking too long, costing too much and failing to produce
effective outcomes

• dired intervention by 1he Govemment under detegated statutory powers
such as Part IV of the Commerce Ad or through policy statements under
section 26 has been demonstrated to be ineffective

• industry-specific regulatory authorities involve high costs, are vulnerable to
regulatory creep, reduce 1he incentive on industry participants to resolve
issues through mar1(et proce.... and introduce distortions into the maf1(et

• al1)itI"ation can be timety through being IUbjed to explicit time constraints
and hence cost-effective and can produce effective outcomes

Al1.JItJwtors and nnumty rtIflullltOtY agency

6.46 Both arbitrators and a statutory regulatory agency are able to impose the more
flexible range of solutions required for access disputes.

6.47 The factors of cost and delay of making decisions and taking action, and of access
to technical and economic expertise, can be made relmively neutral between
arbitrators and a statutory regulatory agency.

6.48 With regard to cost, the major cost is the parties' own preparation and negotiation.
The colt of 1he regulator may be much more than that of the arbitrator, but may in
any case be relatively small in comparison to the costs incurred by the parties. In
both situations, legislation can require that the costs of the arbitrator and the
regulator be borne by the parties.

6.49 Delays ean be overcome through the use of stridty regulated timetables. These can
apply equally to amitrators and to reguilltors.

6.50 With regard to ac:ceSf to technical and economic expertise, bottI arbitration and
regUlatory decision are flexible and should facilitate the use of expertise. In the
ease of al1)itration, an arbitration panel may contain appropriate indUstry expertise,
or appropriate experts can provide submissions. In the case of • regulator,
expertise can be developed internally; but in addition e.mal expertise can be
sought.

6.51 A significant issue on the setection of arbibators or IWgUlators is vulnerability to
outside influence. This fader is of considerable importance. It lies at the heart of
confidence in the access regime, and thentfore will influence strongly investment
decisions.
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6.52 Regulators are vulnerable to outside influence and should therefore be a less
prefemad alternative. This is due not only to a risk of capture of the regulator by
industry concerns. The protHm arises aiso from the concept of "regulatory
responsibility". Regulators tend to be risk averse. Because they have a continuing
existence, they aN particular1y concerned about crttic:ilms of their dec:ilions in the
Mure. This concern is a factor which strongly inftuences decision making. In other
words, in .11.sing .ltemative outcomes, • regulator is likely to consider which
outcome hal the least rilk from the public perspective. Such considerations are a
distraction from the mertts of det8rmining accass tMms. In .ddition. such
considerations are pat'ticutar1y YUInenIbIe to imtlevancies, for example the
continuing viability of the incumbent firm in the public's view.

6.53 Amitnltion can be subject to inftuence adiYities .net rent-seeking but these
shortcorninp can be~ throuIh CMtfuI design of the procedural and
inltitutioNiI ru.... In addition, appopriate measures can provide .rt»itrators with
acceu to specIftc economic anet t8Chnical ...-., supported by powers to require
the disclosure of information.

6.54 Art»itnItors, on the other NIncI, .. far lela susceptible to theM inftuences. First.
and most impormntiy, art»itration permits the parties to the dispute to appoint their
own art)ibator, or at the lent the majority (say 2 out of 3) of the arbitnItors who will
determine the _ute. This gtves the parties~ confidence in the
independence of the outcome. secondly, absence of continued existence provides
a fntedom in which to ...... the merits of the aeeess dispute and make a
determination without regard to • perceived public perspective. Although not .s
independent .s Courts.•rt»itration is in this context preferable as a means of
dispute resolution.

6.55 It is possi.. to acclle'" the definition of the .ppropriate conltrlintS on conduct
and thenlby enhance marUt processes by making decisions precedential for
subsequent trtbunats, both erbrtral and Courts. This will ensure that a sufficient
body of precedents to provide enough nnsparency about the condud of dominant
incumbents is developed at a nlte which is quick enough to realise the potential
welfare gains from competition and innovation.

6.56 Art»intion is therefore preferable to both the use of the Courts or I dedicated
regulatory body. each gf which may be either ineffective in controlling the abuse of
a domiMnt mar1cet position, or too directive in providing prescriptions for decisions
which should proper1y be blken in the market place. -", ~.

6.57 Using a dispute resolution mechanism rather than detailed ex ante direction allowS
mar1cet processes to be used vii private contracting, as the primary method of
determining interconnection terms. Using an arbitrator sets a timetable for the
timely resolution of stalled private contracting.

6.58 In summllry, arbitration is the most appropriate form of reguIatoI'Y institution to
determine access terms. Courts should be disregarded beCause of their
unwillingness and inability to impose the types of solutions required in resolving
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access disputes. A regulator should be disregarded due to the problems of outside
influence and Mregulatory responsibilitY.

6.59 The arbitration approach must be consistent witn the particular characteristics of the
telecommunications industry. There are two key developments which need to be
taken into account in considering its likely future evolution:

• tn. potential through technological innovation for widespread holizontal
competition for the provision of access to end users amongst networ'K
operators offering differentiated composite products and systems

• increasingly diverse and complex forms of complementary network services
being .xchanged amongst network operators to provide a wide and growing
range of composite products .nd syst.ms

6.60 Th.re.re two issues with v.ry ditferwnt cNIraetariltics which are the cause of
dispute .bout the terms and conditions or pricing of complementary network
services .mongst network operators:

• the definition of the complementary network services or the property rights
which are to be supplied

• the basis for pricing these comP*'nentary network services

6.61 The resolution of disputes over the definition of network services or property rights
requires the p.rties to the dispute to conv.rge on a solution which is .cceptable to
both. It h.s the ch....ct.ristics of • ecH»Perative game in which both parties are
trying to work together to maximise the rents from the composite prodUcts or
systems, by optimising the definition of the complementary network s.rvices. It will
typically require both access to industry expertise and wide powers to require the
disclosure of relevant information.

6.62 The resolution of disputes over pricing of complementary network services or
property rights d.termines wh.t proportion of these rents from composite products
or systems are captured by e.ch of the p.rties to the dispute. It has the
characteristics of a non-co-operative game in which each party is trying to maximise
the rent which it obtains at the expense of the other party. The best form of
arbitration to resolve these disputes is s_1ed bid final offer arbitration, which avoids
the chilling effect of conventional arbitration on private negotiations.

Need for strengthened mandatory disclosure by T.lecom to .nhance mantel
processes

6.63 While guiding principles and an appropriate dispute resolution m.chanism are
necessary to enhance market proc:eues, they are not sufficient There is also a
need for an adequate disdosure regime to overcome information asymmetries and
provide the information that in a competitive market provide powerful incentives for
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action. These information flows support maJ1(et exchange and private contracting
and ensure that industry participants have access to remedies where appropriate.

6.64 The relevant provisions of New Zealand's disdosure regulations require only the
disdosure of accounting information and, more recently, the terms of actual
transactions. The self-policing nature of the regulations provides significant
opportunities for a dominant incumbent to game the disdolure requirements, and in
particular the disdolure of the terms of relevant interconnection or analogous
transactions.

6.65 In an investigation conducted by the Commerce Commission, the Commission
conduded that

The infDrmetion camentty diKtoHd by TIIeoom under the Regulations doa not· pnMde
lignit\Qnt ..iltance in rMtOVing any of the obItadeI to the ....opment of competition. It
is nat • much infarmItion that is 1M ,"*IIm, tIUt ,.. Iuc:h mderI .s terms .nd
conditions of suppty, which in tum .re~ inftuenold by the struean of the industry..o

6.66 The Commission, in th. same report, atso conduded that:

The kind of infQnnfton that might support lUOOIIIfuI ..., under the Commerce Al;t wauld
hew to be more Mtailed .nd more It*dIIC "*' that pnMdecI uneler the Regua.tions. In
other wants, the infonMtion discloMd under the Regutationl is too broad .nd ~.,..I to be
UMd in I4Mring entry by I'MMI of .. PRlIl'llIIinp. It is doubtful wMther. in theory,
information for IUch use could be regulated for, since C¥«y cae turns 10 much on its own
~rticul.r facts, .nd the tetecommunicnons industry is one of ttle most dyMmic there is.·'

6.67 It is apparent from recent developments that the CUfT8nt disclosure requirements
have added little to the process. BelSouth notes, for UIImpte, that all of the Courts
which considered the Clear and T.-:om dispute acknowledged the difficulty of
proving monopoly profits. Officials, in the Discus.ion Paper, could onty say that the
available information is "consistent with the view that Telecom is benefiting from the
absence of competition.~2

40 Com",.,. Commil,*" eTlIecommunicMiOM Industry Inquify R.,orf, W.eIingtDn. New' Z.lInd. 23
June 1112...... 13.

41 Commerce CornmiIIion, eTliecommunic:8tions Industry Inquiry Repo~. WellingtOn, New Z.lInd, 23
June 1H2, page 83.

42 Discussion Paper.•ppendix G, ~ragraph 24, p.g. 109.
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7. THE SOLUTIONJA POUCY BLUEPRJNT

Summary

7.1 In these Submissions, BellSouth has concentrated on the telecommunications industry
in New Zealand. The issues which gave rise to the Discussion Paper arose principally
in the telecommunications industry. For this reason, policy makers need first to
devote their attention to appropriate enhancements to the current light-handed regime
in relation to the telecommunications industry. Because the telecommunications
industry is in a state of transition from a regulated to a competitive industry, it is likely
that further enhancements to the light-handed regime will in due course be necessary.
Today, however, the problems discussed in detail in the Discussion Paper and in
these Submissions must be addressed now.

7.2 Three critical enhancements should be made to the light-handed regulatory regime to
give effed to or support a more effective dispute resolution regime in the
telecommunications industry. These enhancements are:

• first, new broad economic principfes should be enaded to guide the arbitrators
and the new arbitral regime to be brought into effect in respect of the
telecommunications industry

• secondly, a new arbitral regime should be brought into effect in respect of the
telecommunications industry

• thirdly, information disclosure by Telecom as the dominant incumbent should
be made more relevant and useful for disciplining its behaviour and providing
reliable information, especially about costs and their allocation to competitors
and particular network services

7.3 The enhancement of new broad economic principles should be introduced by way of
specific amendments to the Commerce Act.

7.4 The enhancement of a new arbitral regime should also be introduced by way of
specific amendments to the Commerce Act..

7.5 The enhancement of more relevant information disclosure by Telecom as the
dominant incumbent should be introduced by way of the regulation-making powers
which currentty exist under the Telecommunications Act.

7.6 In addition, policy makers should also review current mechanisms for achieving social
policy objectives in the telecommunications industry in New Zealand with a view to
enhancing the regime, as appropriate. as the industry inevitably changes in the future.

7.7 Policy makers also need to address the related multilateral issues of compatibility
standards and numbering specific to telecommunications.

7.8 These enhancements will maximise wettare as a result of increased dynamic
efficiency through competition and innovation in the telecommunications sedor in New
Zealand.
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7.9 The remainder of this part of these Submissions describes each of tneparticular
enhancements to the light-handed regulatory regime in the telecommunications
industry in New Zealand.

Broad economic principles

7.10 The first enhancement to the light-handed regime should be the enactment in the
Commerce Ad of broad and non-pruc:riptive economic principles to goyem the
determination of aCClSS terms.

P.",g",ph 1.5 principia

7.11 There is litde doubt that at Ieut two of the thnae princ:ipIeI set out in ~ragraph 195 of
the Discussion Pape'" will promotII economic efIIciency in a manner that is timelyI

certllin and predictable. In particular, the broad principles 10 let out have the dual
role of:

• preseMng or facilitating competition in the related mari(et (principle (a»

• promoting efficiency in thes~ of the monopoly fac:itity (principle (c»

7.12 Tho.. principles, whiIIt based on Mdion 73 of the Commerce Act. differ from that
section in an importllnt aspeel Section 73 of the Commerce Ad focuses solely on the
"controlled service·. In order to facilit8te martcet pracasses, these principles
should extend to the related and any other.market, in Mne with the language of Section
36 which is focuud on control of the conduct of domiNlnt firms. They should also
recognize that the netY.tortc dwracteridcs of the telecommunications industry means
that issues wiU arise even where no element is a monopoly, and reference should be
made to the relevant services, rather than the monopoly ,.t:iIity.

7.13 The principle of safeguarding consumer inte,.g is not a neceuary addition to the
principles. It can be assumed that if the access determination promotes efficiency in
the monopoly f8c:iUty. and praervea competition in reIIIted marttets, consumer
interests will be safeguarded as a necessary conMquence. This is the foundation of
the light-handed regulatory regime. Indeed, it is difficutt to see what more is added by
the consumer interest principie.

7.14 The indusion of such a principle could well be counter-productive in that it may well
necessitate widence and debate in the context of an arbitration which. because of the
subjective and amorphous nature of the principle, is unlikely to be determinnve. The
objective .-ad in this principle in any event will be met if the ottler principles
suggested areinctuded and applied.

43 (I)
(b)
(c)

the .-nt to which competition is ....... or Iik8Iy to be lirnUd in the reIeYlInt martet;
the "....ny or delirability of .'eguarding the ilMrestl of c::onsum«S; and .
the promotion of efficiency in the production .nd supply or acquisition of the controlled SeMce.
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Promotion of competition and innovwtion

7.15 A principle of promoting competition and innovation should. however, also be included
as one of the broad legislative economic principles. Competition and innovation will
best deliver the overall policy objective of maximising the telecommunication sector'5
contribution to overall economic growth through promotion of economic efficiency.

7.16 Competition and innovation lead to the joint objectives of growth and economic
efficiency. The implication is that a key policy aim should be to foster an environment
that promotes this interaction of competition and innovation. Competition and
innovation wane. hand in hand. Competition is the motivation for innovation and
innovation is the most effective form of competition. This is Schumpeters "perennial
gale of creative destn.lction-...

7.17 Without competition. the dominant incumbent has reduced incentives to innovate.
Innovation is one of the main means an entrant hal to compete for marttets; it may be
the only way open to overtum an entNnched monopoly position. Similany.
competition forcesfinns to seek new WIlY' to compete, the most effective way in the
long run being vja new services.

7.18 This -interwoven- mode of innovation and competition is based on entry. Only entry
can provide sufficient variety of sources of innovan and technology from inside and
outside the industry; the volume of resources to investing and introducing a full range
of services; and the high powered incentives to compete by innovation. In other
words, the incumbent cannot do it all.

7.19 There are many reasons to believe that dynamic and static effidencies are lower in an
industry structure and in the presence of a competition law which together do not
allow market processes to promote market eXchange and private contracting among
industry participants. There is less competition to drive down prices and to encourage
innovation. If the incumbent is the primary source of innovnon, there is likely to be
lower volume of innovation, and this may be biased towards the existing technologies
rather than introducing new mar1c.et-oriented innovations and services.

7.20 Innovation may come from a variety of sources, is usually unpredictable in its nature
and impact. and may develop in unforeseen ways. Thus any principles must have the
flexibility to allow this development without trying to force innovation in a given
direction.

7.21 Occasionally. there may need to be trad.offs between static and dynamic efficiency.
However, in the long term, dynamic efficiencies .,. much the more important
determinant of economic performance, and the pmciples should recognise this.

7.22 The broad principle of promoting the combination of competition and innovation
should be expressed in a new principle as follows:

supporting the combination of compWtion Ind innOYMion to their mutull benefit Ind to
encou"'ge greater dynamic eft'Iciency with, if there is • trade-off, precedence over short-term
static efficiency glins.

44 Schumpeter. 1943, plge 82: see Iiso Rosenberg, 1994, Plge 51.
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Bro.d economic principles which should be .tIopted

7.23 While agreeing with the thNst of the broad principles set out in the Discussion Paper.
BeliSouth befieves that the expression of those principles can be improved. In
particular, principle (a), which states "the extent to which competition is lessened or
likely to be limited in the relevant maf1(er. could be expressed more directly. The
policy objectives with regard to the related maf1(et referred to in principle (a) are dual:

• to ensure that efficient new entry is not prevented .or restricted by the access
t.rms and conditions induding pricing

• to ensure ttW competition in th8t or any other marKet is not prevented,
restricted, delayed or I....n.d by the access terms and conditions

7.24 Accordingly, principle (a) could be bett.r .xpressed in. new principle as follows:

.nsuring thm d1cient entry and cornplltition in that or any oCher mancm is not preYented,
restricted. delayed or '••ened

7.25 Also, principle (e), which states "the promotion of efficiency in the production and
supply or acquisition of the controfled service- should aJso be better expressed in a
new prinCiple as follows:

promoting e1l'ici.ncy including dynamic, allOClltiYe and productive eftlci.ncy in tne production
and supply or acquisition of the r.'.....nt services

Necea/ty for .ddltJon.' princIples

7.26 Assuming the adoption of the above-mentioned broad principles, the next important
question is whether any additional pnnciples should be adopted. There is a wide
variety of principles which could be stmed, and which may be regarded as broad
principles. Generally, those principles can be categorised as follows:

• principles which define more dosely access pricing Nles (for example,
reciprocity, non-discrimination and unbundling)

• principles which define more dosely the basis on which access to services
should be provided (for example, interface definition and measurability)

• principtes which seek to proted furth.r the interests of the owner of the facility
(for example, the cost of access and requirements to extend or increase
capacity of the facility)

• principles which seek to protect the interests of third parties to the facility (for
example, the protection of third parties who have pre-existing rights to use the
facility)

• principles which seek to protect the broader public interest (for example,
safety)
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7.27 Subject to the broad principle of the promotion of the interaction of competition and
innovation, there are several good reasons why there is litUe need to add to ttle broad
principles referred to above:

• it is undesirable to limit the type of broad pricing principle which can be agreed
through mar1<.et eXchange and private contracting

• it is undesirable to limit the basis on which access to services can be provided

• it is unnecessary to provide additional protection to the supplier of the service

• it is not dear whether or not additional broad principles are needed to protect
third parties' interests

• it is unnecessary to indude a broad principle relnng to the public interest

7.28 It is undelirllble to limit the type of accaa pricing principle which can be agreed or
determined through martcet exc:Mnge~ private contracting. In particular, the broad
principles which are chosen must be drllfted carefully on the premise that their
application in the course of prMIte negotiations and, if necessary, arbitration in the
tetecommunications sector, should gerMtI"aIty lead to the application of the access
pricing principtes described in AP98"dtx B of these Submissions. Even so, the parties
should be frM, in their private negotiations, to agree prices and access pricing
principles which may in individual circumstances differ fonn the prices and principles
which would otherw;se be agreed or apply (or be detennined or applied by the
arbitrators) if those specific access pricing principles so described were applied.

7.29 It is also undesirable for similar reasons to limit the basis upon which access to
services should be provided. In principle, the parties themsetves should have full
freedom to define the tenns and conditions of access to netwof1( services bought and
sold by each other. However, this will only produce efficient outcomes and allow
competition to develop if two vital obstructions today to the free definition of service
definitions are removed. These obstructions are compatibility standards and
numbering. These two issues are considered in Appendices G and H to these
Submissions.

7.30 The interests of the supplier of the service need litUe additional protection under the
access regime. The facility provider co~s a monopoly. Promotion of efficiency
does not mean that the legitimate business interests of the facility provider will be
overridden, as it is fundamental to efficiency to recognise the providers investment in
the facility and the costs of access.

7.31 It is unnecessary to include a bf'Olld principMt retating to the public interest. As
mentioned ear1ier, the public interest is protected by the promotion of competition and
innovation in a related martcet and the promotion of efficiency in the monopoly facility.
The latter efficiency principle should hive due regard to other fadors such as safety.
thereby ensuring that the wider public interest is protected by the access regime.
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7.32 It is not clear as to whether or not additional broad principles are necessary to protect
ttle interests of third parties to the facility. It can be expected that those interests
would be taken into account by any institution required to resolve disputes between
the parties. Nevertheless, if there is any doubt that this is the case, an additional
broad principle could be added as follows:

safegU8rding the interests of third persons currently using the facility or having contractual nghts
to use the facility

7.33 In conclusion, the following broad legislative principles should be adopted. The
objective of Govemment policy which firms should have regard to in mantet exchange
and private contracting, and which any tribunal should be required to comply with, are
to maximize ~lfare by:

• ensuring that efficient entry and competition in that or any other mantet are not
pt8Vented, delayed, restricted or lealened .

• promoting efficiency. including dyrwnic, aIIocative and productive efficiency, in
the production and supply or acquisition of the "'vant services

• supporting the combination of competition and innovation to their mutual
benefit and hence encouraging gntater dynamic efficiency with. if there is a
trade-offI pr8Cldence over short-term static efficiency gains

7.34 In addition, the following principle may be included:

safegu.n:ling the interests of 1hin:l persons currently using tM facility or having contractual rights
to us. the facility

Regulatory institution • the arbitral regime

Rele""nt factors

7.35 The second enhancement to the light-handed regime which is required is the
enactment in the Commerce Act of an arbitral regime to determine disputes
conceming access terms.

7.36 There are four key factors that determine the appropriate regulatory institution to
determine disputes conceming access terms:

• cost and delay of making decisions and taking action

• the range of solutions that can be imposed

• vulnerability to influence

• access to technical expertise

7.37 A number of those factors can be made neutral betwMn rwgulatory institutions without
too much difficulty. For example, the precedent value of decisions can be in~sed
by a legislative principle requiring an arbitrator or regulator to have regard to prevIous
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decisions. This requIres access decisions to be made public, but this is contemplated
in Appendix A of the Discussion Paper in any event Also, rules for determining
standing and admissibility of evidence can be enshrined in legislation without difficulty.
Such legislation can either increase flexibility in the court system, or introduce greater
rigour for proceedings of an arbitrator or a regulator.

7.38 The fadors of precedent value and rules for determining standing and admissibility of
evidence have limited significance in the selection of the most appropriate regulatory
institution for an access regime.

7.39 On the other hand, certain fadors are endemic to the regulatory institution and are
difficult to change. Pemaps the most important of those fadors is the range of
solutions that can be imposed. .

7.40 The object of access is to form a commercial .g....ment between two parties, the
dominant incumbent and the en~nt in • reillted market. The commercial agreement
will contain specific terms and conditions under which KCeSS can take pt.ce .nd the
price to be paid for a valiety of components and products made available to facilitate
access. Access or interconnect .grMments .... relatively sophisticated commercial
arrangements. In the event of a dispute about .ccass terms, the regul.tory institution
must fin.lly determine the appropri.te access agntement An institution which is
unable or unwilling to m.ke this form of order is unsuitable for determining disputes.

The Appendix A erbittwtion procus

Appropriateness of compulsory arbitration

7.41 Compulsory arbitration as a method of resolving disputes conceming access prices
and terms and conditions should therefore be introduced as an amendment to the
Commerce Act.

7.42 The arbitration process of the type set out in Appendix A to the Discussion Paper
generally would be effective in ensuring that access is provided in a manner that is
timely, certain and predictable.

7.43 Nevertheless, there are various aspects of the proposed arbitration process which
require further consideration. Those aspects are:

• setection of appropriate arbitrators

• the procedure to apply for the arbitration

• time limit for rendition of arbitral award

• rights of appeal

• joinder of parties and consolidation of proceedings

• type of award, in particular final offer arbitration
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